






Kafka’s Unspoken Philosophy of Law
Abstract
In the first part of the paper, the author pays close attention to the fact that in Kafka’s diaries 
and correspondence, we find a notable absence of his professional life. If we never knew the 
famous writer was a law expert, we would hardly be able to determine that from his per-
sonal writings. There is no mention of his studies of law, professional aspirations, problems 
or procedural interests related to judicial practice, or difficulties or achievements in the 
workplace. Surprisingly, within the complex hierarchy of business interactions, the writer 
occupied a very high position. The performed analysis uncovers an essential, but a barely 
recognisable feature of Kafka’s works. Above all, they try to alert us that the feudal world 
is still alive and well, that in the modern times we only see the multiplication of the former 
sovereigns whose role was to impose the laws onto others but can personally be excused. 
The works of Rudolf von Jhering, one of the best-known philosophers of the law of the 
time, and Hans Gross, the famous founder of criminology and Kafka’s professor at Charles 
University, Prague, were thematised in order to determine the dimensions of the writer’s 












ka’s	works.	 In	 these	works,	 the	 law	 is	not	perceived	as	definitive	 and	pos-



















accord between shame and being.
Pudeo, ergo sum (I feel shame, therefore I am),	would	be	the	unsaid	dictum	
for	Kafka,	conceived	as	a	consequence	of	loneliness,	exile	of	sorts,	inevitable	
“indictment”	 felt	 in	 the	 absence	 of	 social	 justice.	 The	 ideal	 of	 the	 lonely	
existing	individual,	which	for	Kierkegaard	is	 the	pinnacle	of	humanity	and	
the	promise	of	the	desired	authenticity,	becomes	a	curse	for	Kafka.	For	him,	to	
be	lonely	is	to	be	convicted.	It	appears	as	if	his	character	of	the invisible judge 

















Literature of the Community under Threat
However,	 in	Kafka’s	diaries,	we	find	 a	notable	absence	of	his	professional	
life.	 If	we	 never	 knew	 the	writer	was	 a	 law	 expert,	we	would	 not	 deduce	










and	 inaccessible	structures	of	governance	and	administration	 in	his	 literary	
works	does	not	in	any	way	reflect	his	personal	experiences	in	practising	law.	
What	was	considered	unattainable	and	absent	in	his	literature,	was	accessible	
and present in his everyday work.
If	 the	hierarchy	 in	his	 literature	establishes	a	pillar	at	 the	bottom	of	which	
is	the	living	presence	of	the	lesser	clerks,	while	at	the	top	we	see	shades	of	
those	about	whose	existence	one	can	only	speculate,	for	they	are,	like	Klamm	


















Kafka	would	probably	have	confirmed	 a	Husserlian	point	of	view	 that	 the	
transcendental We  precede  the  transcendental  I.	Kafka’s	protagonists’	view	
is	phenomenological	insofar	the	narrative	plain	is	concerned	because	there	is	
nothing	outside	of	the	horizon	available	to	aid	their	description.	It	makes	no	












are	 affected	by	 the	 law,	while	 the	highest	ones	 are	 conveniently	bypassed.	
If	we	remember	that	Kafka’s  goddess of justice bears a resemblance to the 




eigns whose role was to impose the laws onto others but were excused them-
selves.	In	his	indirect	remarks	to	the	courts,	a	prominent	remark	is	that	there	
is	no	direct	communication	between	high	ranking	officials	 because	moving	
towards the higher hierarchical positions implies absolute isolation.
Kafka’s	 explanation	 is	 quite	 simple:	 interests	 differ.	 Far	 from	 serving	 the	





cerned	with	 continuously	 reaffirming	 and	 preserving	 their	way	 of	 life	 and	
work.	What	 remains	unclear	 relates	 to	 the	necessity	of	 the	“dense	network	
of	representatives	and	affiliates”	(Denksy:	2010,	128),	the	people	who	make	









This	 fatal	 connection	provides	clue	 to	why	 the	defence	 is	not	provided	by	
the	law	but	is	merely	tolerated,	and	why the chances of Joseph K making a 












glance	 unnecessary,	Kafka	 notes	 that	 it	 is	 not	 his	 intent	 to	 understand	 the	
judiciary	from	the	perspective	of	a	realistic	paradigm.
Unlike	Dostoevsky,	who	focused	the	Crime and Punishment narrative around 
the	perpetrator,	Raskolnikov,	and	the	top-notch	inspector,	Porfiry	Petrovitch,	
the inspector appears in The Trial	so	that	he	can	vanish	–	he	is	nowhere	to	be	
found	after	chapter	two.	Dostoevsky	describes	in	detail	the	motives	and	the	
dilemmas	of	the	perpetrator,	showing	the	crime,	but	even	more	importantly,	
the	magnificent	 skills	of	 the	 inspector	who,	 after	only	 three	conversations,	





perpetrator – crime – investigation – confession – trial – conviction – punish-
ment,	Kafka	only	addresses	trial and punishment.




























juristic	 or	 philosophical	 authorities	Kafka	met	 during	his	 studies	 and	 after	
them,	whose	basic	ideas	can	be	traced.	We	can	try	to	tie	the	first	conceptual	
stimulus	for	Kafka’s	literature	to	the	first	book	written	by	Rudolph	von	Jher-
ing,	The Struggle for Law (1872),	an	extremely	popular	and	rare	bestseller	
from	the	domain	of	the	philosophy	of	law	in	the	second	half	of	the	19th	cen-
tury.	 In	 a	 dramatic	 style,	which	 can	 only	 be	 compared	 to	 the	 introductory	
passages	of	Kant’s	Critique of Pure Reason,	that	proclaimed	that	we	are	living	
in	the	genuine	age	of	criticism	to	which	everything	must	be	subjected,	von	







“What	I	do	want	 to	do	is	 to	see	that	an	abuse	of	public	office	 is	brought	out	 into	the	open.”	
(Kafka:	2009,	35)















–	is	in	its	core	based	on	Jhering’s	idea	that	the assertion of one’s legal right is 






















and	 supporter	 of	 all	 of	 Jhering’s	 ideas.	He	was	 infinitely	 far	 from	 accept-








terests	and	 the	 lack	of	 information	about	our	own	rights	 takes	a	prominent	
position	in	Kafka’s	works.	Its	theoretical	origin	is	most	probably	tied	to	Kaf-
ka’s	professor	of	philosophy	of	law	at	the	University	of	Prague,	Hans	Gross.	
Gross’	principal	work,	Criminal Psychology: A Manual for Judges, Practi-
tioners  and  Students	 (1893),	 “has	 for	decades	held	 the	 status	of	 the	police	
bible”,	where	 the	crucial	 theoretical	 innovation	was	 tied	 to	 the	 shift	 in	 the	
investigatory	focus	from	the	crime	itself	 to	the	psychological	profile	 of	 the	
criminal.	Kafka’s	biographer,	Ernst	Pawel,	pointed	out	the	overtly	assenting	






The	 corporeal	manifestations	 and	metamorphoses	 of	 his	 characters	 always	

















strictly	 from	 the	 criminological,	 and	 not	 the	 psychological	 position,	 tying	
them	 to	 the	 investigative	 procedure.	The	 key	 ideas	 of	Hans	Gross	 rest	 on	





out	 that	 the	witnesses	are	prone	to	 jumping	to	conclusions	for	 they	tend	to	
judge	and	adjudicate	more	than	they	tend	to	describe	in	detail	what	they	saw	












On	the	one	hand,	Gross	finds	 it	 indisputable	that	 the	main	characteristic	of	





























Being beyond the Law




the	leading	idea	of	The Trial  makes an attempt to demonstrate the comple-
mentarity	 of	 the	 court	 and	 the	 law,	whose	 power	 does	 not	 come	 from	 the	
outside,	but	is	always	present,	within	us:







Rudolph von Jhering. The Trial	is	thus	presented	as	a	deconstruction	of	con-
temporary existence supported by inauthentic notions and habits. In its core 
lies the gap between egoistical interests and the inability to achieve them due 
to	a	complete	and	utter	disregard	of	everything	beyond	the	narrow	horizon	
of	 the	already	 learned.	The	egoist	 cannot	allow	 themselves	 to	be	a	 limited	







without	questioning	 their	absurdity	 (...)	 cut	 from	 its	 foundations,	 the	court	 is	nothing	but	an	
empty	form.	And	that	form	bears	the	signs	of	inevitable	corruption.”	(Gliksohn:	1971,	37)
The Paradox of the Free Arrestee
Traces	of	the	emancipation	from	Jhering	are	mostly	there	where	Kafka’s	lit-
erature  reveals  to  us  the  invisible  chains  which tie  us  to  the  modern order.  
Aligning	with	the	contemporary	episteme	unreservedly,	Kafka	does	not	work	





This	 becomes	 especially	 apparent	when	 considering	 that,	 in	Kafka’s	 eyes,	












noting	 that	 the	 ignorant	person	has	no	means	of	becoming	knowledgeable,	



















loses	his	breath	 in	 the	first	 instant.	We	should	be	afraid	of	even	 leaving	 the	house.”	 (Kafka:	
1997,	382)
The	metaphor	of	 the	house	 is	common	in	Kafka’s	works.	 Its	 function	 is	 to	




















his	 “guards”,	K.	 gets	more	 and	more	pulled	 into	 the	 temporal	 vortex.	The	
simultaneous	 status	 of	 prisoner	 and	 procurator	 becomes	 unbearable	 as	 the	
proverbial	commitment	and	responsibility	push	him	further	into	the	conflict.	










The	 liberal	 spirit	of	modern	economy	 is	based	upon	 the	 ideas	of	harmony,	
which is continuously being disregarded. Smith’s invisible hand of the mar-
ket and Turgot’s superior power testify	to	the	invisible	mechanisms	of	gov-















remains	outside	of	the	regime	of	adaptation	and	correction.	In the perverted 
world, the lack of guilt is the worst possible kind of guilt.
In	 the	words	 of	 Joseph	K,	who,	 replying	 to	 the	 comment	 from	 the	 prison	
chaplain,	 that	we	should	not	consider	everything	true,	but	we	must	consid-
er	 it	 necessary,	 says	 that	 it	 is	 a	 dreary	 postulate,	 thanks	 to	which	 “the	 lie	
has	been	made	the	world	order”	(Kafka:	2009,	303).	Kafka	leads	the	social	
Darwinist	 theories	of	 the	criminal	 law	ad absurdum	 (Heller:	1989,	59–60),	
with	the	intent	of	unveiling	the	capabilities	of	the	explosive	mixture	of	the	
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U prvom dijelu članka autor poklanja naročitu pažnju činjenici da je u Kafkinim dnevnicima 
upadljivo odsustvo njegova profesionalnog života. Da ne znamo da je slavni pisac bio pravni 
ekspert, na osnovi njegovih osobnih bilježaka to ne bismo mogli zaključiti. U njima nema niti 
spomena o njegovom studiju prava, profesionalnim ambicijama i problemima proceduralnog 
interesa vezanog za pravnu praksu, niti o teškoćama ili postignućima na radnom mjestu, u čijoj 
je složenoj hijerarhiji pisac zauzimao veoma visoku poziciju. Rezultati provedenih analiza po-
kazuju bitnu, ali teško prepoznatljivu karakteristiku Kafkina književnog djela. Iznad nas svega 
nastoji upozoriti na to da je feudalni svijet još uvijek živ i zdrav, te da u modernom svijetu pre-
poznajemo jedino umnožavanje bivših suverena, čija je uloga da drugima nametnu zakone, a da 
od njih sami budu izuzeti. Djela Rudolpha von Jheringa, jednog od najpoznatijih filozofa prava 
toga vremena, i Hansa Grossa, slavnog utemeljitelja kriminologije i Kafkina profesora na praš-
kom Karlovom univerzitetu, tematizirana su da bi se odredile dimenzije piščeve dekonstrukcije 






Im ersten Teil des Artikels legt der Autor sein Augenmerk vornehmlich auf die Tatsache, dass 
in Kafkas Tagebüchern die Abwesenheit seines Berufslebens augenfällig ist. Wenn wir nicht 
wüssten, dass der berühmte Schriftsteller ein Rechtsexperte war, könnten wir dies nicht auf-
grund seiner persönlichen Notizen schließen. In ihnen ist kein Wort gefallen über sein Jura-
studium, seine beruflichen Ambitionen und Probleme des prozeduralen Interesses hinsichtlich 
der Rechtspraxis, wie auch über Schwierigkeiten oder Leistungen am Arbeitsplatz, in dessen 
komplexer Hierarchie der Schriftsteller eine sehr hohe Position einnahm. Die Ergebnisse der 
durchgeführten Analysen zeigen ein belangvolles, aber schwer zu erkennendes Merkmal von 
Kafkas literarischem Werk. Allem voran ist er bestrebt, uns zu warnen, dass die feudale Welt 
immer noch lebendig und gesund ist, und dass wir in der modernen Welt lediglich die Vermeh-
rung ehemaliger Souveräne gewahren, deren Rolle es ist, anderen Gesetze aufzuerlegen und 
dabei selbst von denselben ausgenommen zu sein. Die Werke Rudolf von Jherings, eines der 
bekanntesten Rechtsphilosophen jener Zeit, und Hans Gross‘, des berühmten Begründers der 
Kriminologie und Professors Kafkas an der Prager Karls-Universität, wurden thematisiert, um 
die Dimensionen der vom Schriftsteller ausgeführten Dekonstruktion der sozialdarwinistischen 







La philosophie du droit tacite de Kafka
Résumé
Dans  la  première  partie  de  l’article  l’auteur  accorde  une  attention  particulière  au  fait  que  
dans les journaux de Kafka sa vie professionnelle soit absente de manière évidente. Si nous ne 
savions pas que le célèbre écrivain était un expert en droit, nous ne pourrions le déduire sur la 
base de ses notes personnelles. Il n’y fait aucune mention de ses études de droit, de ses ambi-
tions professionnelles et des problèmes d’intérêt procédural liés à sa pratique du droit, ni des 
difficultés et des acquis sur son lieu de travail, au sein d’une hiérarchie complexe où l’écrivain 
occupait une position très élevée. Les résultats des analyses menées montrent une caractéris-
tique essentielle, mais difficilement reconnaissables, des œuvres littéraires de Kafka. L’écrivain 
s’applique à nous mettre en garde sur le fait que le monde féodal est encore vivant et sain, et 
que nous reconnaissons uniquement la reproduction des anciens souverains dans le monde mo-
derne, dont le rôle est d’imposer des lois aux autres et en être eux-mêmes exemptés. Les œuvres 
de Rudolf von Jhering, l’un des philosophes les plus connus de ce temps-là, et de Hans Gross, 
fondateur célèbre de la criminologie et professeur de Kafka à l’université Charles de Prague, 
ont été thématisées afin de déterminer les dimensions de la déconstruction kafkaïenne des théo-
ries du darwinisme social liées au droit pénal.
Mots-clés
Franz	Kafka,	fictionnalisation,	droit,	Hans	Gross,	Rudolf	von	Jhering,	droit	pénal
